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Small Business Assistance & Advisory Service  

 

Performance Management Guidelines - Investigating and Managing 
Misconduct 

Version 7.1 Published 12.2019 

Please Note: If you do not feel that your organisation has staff with the appropriate skills and 
abilities to adequately investigate claims of misconduct, then SBAAS advises that you don’t take any 
risks of the process being misconstrued as any form of harassment, or where claims of bias may be 
detrimental to bringing about appropriate outcomes. Contact us for more information on our 
Workplace Investigations.  

It is important to act quickly to investigate allegations of misconduct or instances of serious 
underperformance. Below is a step by step guideline for investigating and managing misconduct. 

Step 1: Investigation into Alleged Misconduct  

It is important to act quickly to investigate allegations of misconduct or instances of serious 
underperformance. If misconduct / underperformance is not addressed promptly, an employee may 
take this as a sign of acceptance of their behaviour and continue to act accordingly. 

Prepare for the Investigation Interview 
The following are best practice tips to assist in the preparation for an investigation interview: 

• Gather all available evidence of misconduct or serious underperformance; 
• Arrange interview time and place taking care to ensure the location provides privacy and is 

free from interruptions; 
• Decide who will be conducting the investigation interview: Ensure the interviewer is suitably 

experienced and is in no way associated or involved in the alleged misconduct or serious 
underperformance; 

• Send request for attending an investigation interview to employee with a minimum of 24 
hours’ notice. The request should outline the nature of the investigation, the investigation 
time and location and notify of the entitlement to invite a support person to the interview; 

Note: The amount of notice given to employees to prepare for the interview will depend on the 
severity of the alleged misconduct / serious underperformance, and may vary from case to case e.g. 
allegations of very serious misconduct which pose threats to the company’s viability will need to be 
dealt with very quickly to stop the conduct continuing. Good examples include employee fraud, theft, 
embezzlement or suspected stealing of trade secrets. 

• Prepare all records / documentation before the interview: 
o Ensure copies of relevant documents are on hand such as; company policies and 

procedures, job description, contract of employment, supporting evidence for 
misconduct etc. 
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o Make sure the employee’s HR file / record is also available for the meeting if 
previous conduct, disciplinary action, training or other events are referred to in the 
interview and need to be verified; 

• Arrange someone to be present at the interview to take investigation notes; 
• Fill out an Investigating misconduct interview record prior to meeting. 

Best Practice Tip: A glass of water is a good idea to provide for employees and their support person 
in the room. A tissue box is also always a good to have on hand in case employees get emotional. 

Conduct the Investigation Interview 
Some preliminary points to note about conducting an investigation interview include: 

• The investigation interview should be carried out by someone who is uninvolved with the 
situation, e.g. HR manager or a manager from a different department. 

• It is not ideal for an employee to be outnumbered in an investigation interview. Ideally the 
numbers of employee and their representative and those representing the organisation 
should be equal where possible. This is to give effect to the notion of procedural fairness and 
remaining objectively fair. An employer should not coerce an employee to confess to 
misconduct and/or intimidate them which may be the implication if there is an imbalance of 
employee vs employer representatives. 

Best Practice Tip: if the employee becomes emotional during the interview and/or uncooperative, 
adjourn the meeting and re-convene in approximately 20 minutes time. Please refer to Giving 
Feedback in Difficult Circumstances before entering the interview and keep on hand if this happens. 

In the meeting: 

• After hearing the employee’s response to the allegations, adjourn the meeting and consider 
whether it is more probable than not that the employee engaged in the misconduct. This is 
known as the balance of probabilities standard of proof. There are three possible outcomes 
of this inquiry (as noted above): 

a. The misconduct / underperformance did occur. If so, consider disciplinary action 
options in accordance with the severity of the misconduct. Refer to list of 
disciplinary action below at step 2. 

b. The misconduct / underperformance did not occur. If so, no disciplinary action to be 
taken. 

c. A conclusion cannot be drawn at this stage. If so, further investigation may be 
required. Refer to factors to consider for further investigations at step 2 below. 

• Reconvene the meeting and advise the employee and their representative of the outcome at 
that stage (ie outcomes (a), (b), or (c) above). 

• If the employee refuses to sign the investigation interview record, take note of this on the 
record form and retain a copy on the employee file. 

• Write an investigation report into misconduct noting the outcomes at this stage. 

Step 2: consider Outcomes of Investigation 

It is important to refer to written organisational policies and procedures on conduct and discipline at 
this stage to see if there are examples of specific courses of action for different types of misconduct 
(if indeed it is determined that misconduct did occur). 
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Further investigation 
Further investigation into the alleged misconduct is often necessary to determine whether 
disciplinary action is warranted or not.  

This is most common where the employee raises issues which cannot be substantiated at the time of 
the investigation interview, or which the employer needs to investigate further before forming an 
opinion. 

The following questions will be useful to ask: 

• What other information may be relevant to the investigation process? 
• Do other persons need to be interviewed? Did the employee mention other parties as being 

involved in or witnesses to the alleged misconduct? 
• Does video footage need to be reviewed? Is footage available? 
• Do further documents need to be located? 
• Is an inspection of company owned property in the possession of the employee (ie company 

laptops, computers, cars, credit cards etc.) necessary to determine if the misconduct 
occurred? 

Note: Suspension 

Suspension of the employee should be considered if the employee needs to be absent from the 
workplace in order to complete further investigations effectively. E.g. where an employer needs to 
check an employee’s computer and email account, an employee’s presence at work may hinder the 
integrity of the investigation procedure. 

Once further investigations have concluded, the employer will again need to revisit the question of: 
“is it more probable than not that the employee engaged in the misconduct?” The investigation 
process may also reveal further issues in the workplace and require other action to be taken by the 
employer depending on what is uncovered. 

Counselling for Misconduct and Performance Improvement Plans 
Consider misconduct counselling where you believe the misconduct is not serious enough for 
dismissal on its own, or previous counselling for misconduct has not been provided. 

Steps to follow: 

• Request the employee attend a misconduct counselling meeting and advise of right to bring 
a support person/representative with them. 

• Hold a counselling meeting with the employee 
• Devise a Performance Improvement Plan (PIP) with the employee and set time frames for 

them to improve their behaviour. 
• Place the completed misconduct counselling record (including employee signature) on the 

employees personnel / HR file. 
• Set reminder for behaviour to be reviewed in the future. 

Warnings 
Warnings for misconduct should be issued in conjunction with counselling for misconduct, unless the 
employee has been counselled in the past for similar behaviour and a final written warning is 
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deemed necessary. The type of warning will depend on the severity of the misconduct and should 
refer to breaches of specific company policies where appropriate. 

Steps to follow: 

• Decide whether the misconduct requires a verbal, written or final written warning 
• Issue warning to employee 
• Request employee sign an acknowledgement of receiving the warning 
• Set reminder for behaviour to be reviewed in the future. 

Termination 
Consider this option where the misconduct is serious enough to justify instant dismissal (theft, fraud, 
assault, serious breach of company policy, etc.) Please seek advice from your human resources 
department before taking this course of action. Where an employee has engaged in criminal activity, 
the matter should be reported to the police. 

Other 
In some circumstances, counselling for misconduct, warnings or termination procedures may not be 
appropriate to manage an employee’s behaviour or a difficult situation at the workplace. Below is a 
short list of other alternative courses of action which can be taken in varying circumstances.  

This is not definitive, and it is best to seek advice from your human resources department (or 
advisor) to devise a plan to best manage the process for the specific fact scenario. 

• Conflict resolution or mediation 

Consider this where there appears to be an issue between members of staff which has 
caused the underperformance / misconduct and needs resolving. 

• Employee Assistance Program (EAP) or other counselling 

Consider this if an employee’s personal circumstances have contributed to the problem and 
they may need professional help. 

• Transfer of employment to a different location 

Transfer of employment to an alternative location can by problematic in a number of ways, 
however, if the employee is consulted about this, is willing to make the move and all other 
legal requirements have been met, this can provide a good change for the employee and 
may be a solution to the problem at hand. 

• Changes to company policies and / or practices 

This is likely to come about as a result of the investigation report for misconduct where 
company factors have contributed to the employee’s behaviour. This may be in terms of a 
lack of training, poor communication of behaviour standards and poor selection processes. 

Guide to Conducting Counselling for Misconduct meeting: 
• Ask the employee what he or she intends to do to remedy the situation; 
• Search jointly for a solution that will address the problem and allow the employee to make 

the necessary improvements; 
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• Summarise the interview and make sure the employee is told that the interview must be 
treated as an informal warning and what steps will be taken next if improvements in 
performance or conduct are not forthcoming; 

• Specify any time limits agreed for the employee’s performance or conduct to be reviewed; 
and 

• Make a note of the proceedings in a diary or on a file. 

 

Step 3 – Write an Investigation into Misconduct Report 

Recommendations may include: 

• All employees to take a refresher course in bullying and harassment; 
• Changes to training provided to employees; or 
• Changes to policies and procedures to improve organisational systems to avoid future 

misconduct / underperformance; 
• Counselling for misconduct etc. 

Note: This may need to be completed after further investigations have been completed and a final 
decision has been made. 
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