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Whilst there is no law governing how a performance management process should be conducted at a 
workplace, there are considerable legal risks to employers as a result of poorly handled performance 
management, disciplinary and termination procedures.  

Aside from the obvious risks of unfair dismissal and general protection claims being lodged against 
an employer, employees may also be able to argue a breach of the implied duty of trust and 
confidence as contained in the employment contract. It is for this reason that employers need to 
ensure their internal policies and procedures reflect a fair approach to managing underperformance 
and misconduct and are being applied equally to all employees without prejudice. 

The Importance and Meaning of Procedural Fairness 

Procedural fairness is a derivative of the legal concept of “natural justice” and essentially translates 
to an employee being given an opportunity to express their point of view before decisions affecting 
their employment are made and to have such decisions unburdened by bias. As stated above, the 
processes to manage underperformance and misconduct needs to be inherently fair and must also 
be exercised in a consistent and reasonable manner. 

The issue of procedural fairness most commonly arises when the Fair Work Commission is assessing 
the validity of a claim for unfair dismissal. In making this assessment, the Fair Work Commission will 
turn its mind to the following procedural fairness matters: 

• Whether the worker was notified of the reason for the dismissal; 
• Whether the worker was given an opportunity to respond to any reason related to the 

capacity or conduct of the person; 
• Any unreasonable refusal by the employer to allow the worker to have a support person 

present to assist at any discussions relating to dismissal; 
• If the dismissal related to unsatisfactory performance by the worker – whether the person 

had been warned about that unsatisfactory performance before the dismissal; 
• The degree to which the size of the employer’s enterprise would be likely to impact on the 

procedures followed in effecting the dismissal; 
• The degree to which the absence of dedicated human resource management specialists or 

expertise in the enterprise would be likely to impact on the procedures followed in effecting 
the dismissal. 

 In addition to the above factors the Fair Work Commission will also need to determine whether 
there was a valid reason for the dismissal related to the person’s capacity or conduct (including its 
effect on the safety and welfare of other employees); and does the ‘punishment’ of the dismissal fit 
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the ‘crime’ of the valid reason or it is a harsh and disproportionate response (i.e. should a warning 
be issued instead)? 

Typical examples of instances where procedural fairness has not been observed may include: 

• Failing to conduct a thorough investigation before deciding which affects a worker (e.g. by 
issuing a warning, counselling them or termination etc.); 

• Not allowing a worker to bring a support person to any meetings addressing performance or 
conduct; 

• Failing to provide a warning for underperformance or misconduct prior to termination; 
• Denying the employee the opportunity to improve their performance before termination or 

disciplinary action (for example, failing to implement a Performance Improvement Plan and 
provide support to employee); 

• Not allowing a worker to respond to any allegations of underperformance or misconduct; 
• Failing to apply disciplinary procedures equally and consistently to all employees. 

Guidelines for Ensuring Procedural Fairness is Afforded 

Clear policies and procedures for managing underperformance, misconduct and termination. 

It is essential that organisations have clearly stated policies and procedures relating to managing 
underperformance, misconduct and discipline and termination. The rights of employers and 
employees during the process should be plainly stated and should include a series of escalated steps 
from informal performance management discussions through to formal termination as 
proportionate and commensurate with the employees’ conduct. 

The reasons for having a structured performance management and disciplinary process are two-fold: 

• To ensure that Managers responsible for addressing performance deficiencies and/or 
unsatisfactory conduct understand the importance of fairness and consistency in their 
approach, and are supported by a structured procedure to minimise room for uncertainty, 
error and legal risk; and 

• To ensure that employees are aware of the steps involved in performance management, 
disciplinary and termination processes and to provide certainty of the consequences if 
performance and/or conduct is not improved. 

Polices and procedure documents, whilst essential, will have less effect if not implemented properly 
and are not well communicated to employees. A well-established, documented and well-known 
policy and procedure will minimise the ability of employees to claim they were treated unfairly in 
disciplinary and termination processes. The employer needs to be able to show that employees 
understood and were aware of the existence of relevant polices. This is exactly why SBAAS 
recommends structured induction and training process regardless of the size of your organisation. 

Clearly expressed standards for performance and conduct 

Standards of performance and conduct need to be clearly expressed to staff if they are to have any 
effect. This can take the form of performance standards as specified in a position description (job-
related requirements), as well as in company policy documents relating to standards of behaviour 
and conduct in the workplace. 



Document Disclaimer: The information contained within this publication is general information only. Whilst SBAAS has no reason to believe 
any information contained herein is inaccurate, it should not be relied upon as a substitute for professional advice. SBAAS does not accept 
any liability for any loss suffered as a result of the reliance of the information contained in, or other contents of, this publication. 

 Performance Management Guidelines Version 7.1  Published 12.2019  P a g e  | 3 

©2019 

Management of investigations and disciplinary activity 

The key points to note in managing investigations into underperformance and misconduct for the 
purposes of affording procedural fairness include: 

• Acting swiftly to investigate a matter once an allegation has been made; 
• Following a fair and reasonable investigation process, ensuring: 

• Employee has adequate notice that the investigation interview will take place and has an 
opportunity to prepare (this will of course depend on the allegations against the 
employee and in the case of serious misconduct, immediate meetings may be deemed 
necessary); 

• Support person allowed; 
• Investigator is free from bias and unconnected with the allegation; 
• Employers must not ask leading question in interviews; e.g. “You stole from the petty 

cash tin, didn’t you?” 
• Employees should not be coerced into agreeing to allegations or pressured; 
• Further investigation interviews should be held with all relevant parties as well as 

thorough investigation into employees’ defence to allegations; 
• Employees who are suspended on full pay pending investigation procedures should not 

be required to stay away from work for unnecessarily long amounts of time; 
• Principles of confidentiality must always be upheld; 
• All meetings, interviews and investigation procedures are well documented. 

• Opportunity to respond to allegations, and where an employee does not wish to respond, 
the employer is to decide based on an assessment of all relevant facts. Again, 
documentation here is essential and needs to emphasise that the worker did not wish to 
provide comment. 

Managing the Consequences of Investigations 

Drawing conclusions 
Employers need to be convinced that it is more likely than not that an employee is guilty of 
misconduct or underperformance. This is known as the “balance of probabilities” test. 

It is essential to keep in mind that management action must be proportionate to the 
underperformance / misconduct and will vary depending on the severity of the performance or 
behaviour complained of.  

Whilst often not focussed on, it is important for managers to be honest about the reasons for 
making decisions and where a manager does not feel  they are capable of making a logical and 
unbiased decision about the employees behaviour/performance then they should take reasonable 
steps to ensure an independent party (usually a member of the HR department or a manager from 
another group) handles the process to maintain integrity.  

An example of this might be where an employee and their supervisor have had a history of animosity 
or have a personal relationship outside of work which may affect either party’s judgement. 

Following on from this, employers need to ensure they are making decisions for the right reasons 
and not merely deciding first and then trying to create a paper trail to support their decision-making 
process after the fact for an “acceptable” reason.  
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For underperformance issues this means making decisions based on factors which are relevant to 
the employees ability to perform their job, are measurable and ideally evidenced in some way, for 
example sales records, video footage, customer complaint records and comparison to the position 
description to demonstrate deficiencies etc. For misconduct, this includes evidence of breaches of 
company policies, or conduct that is inconsistent with the continuation of employment generally. 

If employers are not able to convincingly prove they have made the decision for appropriate 
reasons, they run risk of legal action being taken against them by employees. 

Counselling for underperformance and/or misconduct 
Aside from the initial investigation into misconduct or serious underperformance, there should be a 
follow up performance counselling meeting to formally address the employee’s unsatisfactory 
behaviour and/or performance.  

Warnings, Performance Improvement Plans and/or further disciplinary action may follow after such 
counselling meetings; however, it is essential to give the employee the opportunity to be heard 
before this occurs to ensure procedural fairness is observed. 

Performance Improvement Plans 
Where the underperformance or misconduct issue is not serious enough to warrant instant 
dismissal, an employee should be given an opportunity to improve their performance and/or 
behaviour. Performance Improvement Plans (PIPs) are a specific management tool used to assist 
performance / behavioural improvement of underperforming employees. Essentially PIPs stipulate 
the desired level of performance for an employee to attain within a set timeframe.  

Employees should be made aware of the consequences of failing to meet these expectations within 
the allotted timeframe, e.g. further disciplinary action or potential termination depending on the 
level of misconduct/underperformance. Giving employees this chance demonstrates an employer’s 
commitment to affording fairness before further disciplinary action is taken and providing time to 
improve. 

For more information on performance improvement, please see Performance Improvement 
Program (PIP). 

Warnings 
Whether or not a warning is issued for underperformance and/or misconduct will depend on several 
factors. Of most importance will be the seriousness of the offending activity and whether the 
employee has been counselled for the same or similar conduct/performance in the past.  

In more serious circumstances an employee may be given a final written warning in the first 
instance, however, as a general rule there should be a series of escalating steps taken before final 
warnings and termination are resorted to. 

For more information about appropriateness and the different types of warnings please see 
Warnings. 
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Termination 
As has been reiterated above, performance management and disciplinary processes should follow a 
series of escalating steps towards termination. Despite this, in some instances the conduct or 
underperformance of an employee can be so serious that it warrants instant dismissal.  

Procedural fairness in this regard is largely put aside as the conduct complained of is so inconsistent 
with the continuation of the relationship of mutual trust and confidence between employer and 
employee. Before deciding to terminate an employee’s employment it is essential to be clear about 
the reasons for doing so and to make sure legal risk is minimised. 
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