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An enterprise agreement is a legal document which sets out the conditions of employment for a 
group of workers and their employer which has gone through a bargaining process and granted 
approval from the Fair Work Commission. 

An employer can make a statutory collective agreement, known as an enterprise agreement, with 
some or all of its employees. Once made and approved by Fair Work Commission (FWC), an 
enterprise agreement operates to the exclusion of any modern award for those employees it covers. 

The FW Act proscribes certain steps that must be taken in order for an employer to negotiate and 
make an enterprise agreement with its employees. These are explained in more detail below. The 
FW Act also provides certain mandatory content for enterprise agreements, including provisions for 
the following: 

• a flexibility term that enables an employee and his or her employer to agree to an 
arrangement varying the effect of the agreement in relation to the employer and 
employee in order to meet the genuine needs of the employee or employer (similar to 
an award flexibility clause); 

• a consultation term that requires the employer to consult with the employees about 
major workplace changes that are likely to have a significant effect on the employees, 
and also allows for the representation of the employees for the purposes of that 
consultation; and 

• a dispute settling term that provides the procedure that requires or allows the FWA, or 
another person who is independent of the parties, to settle disputes about any matters 
arising under the agreement and in relation to the NES, and which allows for the 
representation for the employees covered by the agreement for the purposes of that 
procedure. 

Every enterprise agreement must have nominal expiry date which cannot be less than 3 years after 
the agreement takes effect. However, once an enterprise agreement passes its nominal expiry date 
it continues to operate unless terminated or replaced under the FW act. 

Variation of Employment Contracts 

If an employer makes a change to the terms of an employment contract with one of its employees 
and the change is beyond the scope of the employment contract the employee has three options, 
namely: 

• he or she can accept the change, either by indicating this expressly to the employer, or 
implied by continuing to work without objection; 
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• the employee can object to the change and insist that the employer not proceed to 
implement it; or 

• the employee can walk away from the employment contract on the ground that the 
employer has “repudiated the contract”. 

Therefore, when an employer seeks to make a change to an employee’s job or role, or other terms 
or conditions of his or her employment, the employer needs to ascertain whether the change can be 
implemented without the need to obtain employee consent (ie. It is a change within managerial 
prerogative). Alternatively, if the change cannot be made as part of managerial prerogative, the 
employer needs to ascertain the likelihood that the employee will consent to the change. 

Examples of such changes include: 

• introducing or removing a level of management (which changes authority, status and 
reporting lines); 

• relocating work teams; 
• reallocating a job function or responsibilities for certain tasks to another employee or 

third-party contractor; 
• moving or closing down a work location; 
• requiring an employee to perform work in a different way; or 
• changing remuneration or employment conditions. 

If any of these are outside the scope of the contract and are unlikely to be agreed to by the 
employee, implementing them may result in legal claims of constructive dismissal, 
discrimination, contravention of the Fair Work Act 2009 general protections provisions and 
redundancy. 

An employer can use this table to build a defence against such claims: 

Claim 
How the employee might make 

the claim 
How the employer might defend 

claims 

Constructive dismissal The change goes beyond what is 
allowed by the existing contract 
and the employee does not agree 
to the change. 

The change was contemplated by 
the parties within the existing 
contract. 

Adverse action for a 
prohibited reason 
/discrimination 

The change amounts to adverse 
action to the employee in his/her 
employment and is motivated by a 
proscribed activity or attribute of 
the employee. 

The employer can prove the 
reasons for the change and show 
that they were not motivated by 
proscribed activity or attribute of 
the employee. 

Redundancy The changes mean that job is no 
longer required by the employer. 

The change does not affect in 
substance the duties required in 
the role. The role is still required. 
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