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Discrimination is prohibited under various pieces of legislation throughout Australia, including the 
Fair Work Act 2009 as part of its General Protections provisions. 

Legislative framework 

At a Federal level, the following legislation proscribes discrimination in the area of employment: 

• Age Discrimination Act 2004 (Cth); 
• Disability Discrimination Act 1992 (Cth); 
• Racial Discrimination Act 1975 (Cth); 
• Sex Discrimination Act 1984 (Cth); and 
• Fair Work Act 2009 (Cth). 

Equal opportunity and anti-discrimination legislation in each State and Territory provides additional 
remedies for unlawful discrimination in the area of employment, as follows: 

• Australian Capital Territory: Discrimination Act 1991; 
• New South Wales: Anti-Discrimination Act 1977; 
• Northern Territory: Anti-Discrimination Act 1992; 
• Queensland: Anti-Discrimination Act 1991; 
• South Australia: Equal Opportunity Act 1984; 
• Tasmania: Anti-Discrimination Act 1998; 
• Victoria: Equal Opportunity Act 2010; and 
• Western Australia: Equal Opportunity Act 1984. 

Discrimination Under the Fair Work Act 2009 

Discrimination is prohibited under the Fair Work Act (FW Act) as part of its General Protections 
provisions. These make it unlawful to take ‘adverse action’ against a person if the reason, or one of 
the reasons, for taking the adverse action, was a prohibited reason. 

What is ‘adverse action’? 
‘Adverse action’ is defined in section 342 of the FW Act and includes: dismissing an employee; 
injuring them in their employment (not a physical injury but for example, demoting them or 
reducing their pay); altering their position to their prejudice (such as by refusing them shifts); or 
discriminating between them and other employees (i.e. treating them differently). 

https://www.legislation.gov.au/Details/C2019C00132
https://www.legislation.gov.au/Details/C2018C00125
https://www.legislation.gov.au/Details/C2016C00089
https://www.legislation.gov.au/Details/C2018C00499
https://www.legislation.gov.au/Details/C2019C00270
https://www.legislation.act.gov.au/a/1991-81/
https://www.legislation.nsw.gov.au/#/view/act/1977/48
https://legislation.nt.gov.au/Legislation/ANTIDISCRIMINATION-ACT-1992
http://www8.austlii.edu.au/cgi-bin/viewdb/au/legis/qld/consol_act/aa1991204/
https://www.legislation.sa.gov.au/LZ/C/A/Equal%20Opportunity%20Act%201984.aspx
https://www.legislation.tas.gov.au/view/html/inforce/current/act-1998-046
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/f932b66241ecf1b7ca256e92000e23be/7CAFB78A7EE91429CA25771200123812/$FILE/10-016a.pdf
https://www.legislation.wa.gov.au/legislation/statutes.nsf/main_mrtitle_305_homepage.html
https://www.legislation.gov.au/Details/C2017C00323
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Prohibited reasons 
The prohibited reasons are found in section 351 of the Fair Work Act and include: a person's race, 
colour, sex, sexual preference, age, physical or mental disability, marital status, family or carer's 
responsibilities, pregnancy, religion, political opinion, national extraction or social origin. 

Discriminatory adverse action is not unlawful under certain circumstances 
Discriminatory adverse action is not unlawful if it is: 

• not unlawful under any anti-discrimination law in force in the place where the action is 
taken; or 

• taken because of the inherent requirements of the particular position concerned (see the 
section below on disability discrimination’ for discussion of ‘inherent requirements’); or 

• if the action is taken against a staff member of an institution conducted in accordance with 
the doctrines, tenets, beliefs or teachings of a particular religion or creed - taken: 

o in good faith; and 
o to avoid injury to the religious susceptibilities of adherents of that religion or creed. 

Where there are multiple reasons, the discriminatory reason is presumed to be the only reason for 
adverse action  
If there are one or more reasons for a person taking an adverse action, and one of those reasons is a 
discriminatory reason, section 360 of the Fair Work Act provides that the reason for the action is the 
discriminatory reason. 

Your business will have the onus of proving it did not take adverse action for a discriminatory 
reason 
Once allegations are made that adverse action was taken for a discriminatory reason and relevant 
facts are alleged to support the allegations, section 361 of the FW Act provides that your business 
will have the onus of proof. That is, you must prove that the real and genuine reason for the adverse 
action was not a discriminatory reason. 

Proving the real reason for a decision to take adverse action 
Your business can discharge this onus of proof by leading credible evidence from the decision maker 
(ideally supported by corroborating documentary evidence) about the real and genuine reason for 
the decision to take the adverse action. That evidence should be able to include a denial that the 
reason/s for the decision was a discriminatory reason. The evidence should also provide convincing 
other reason/s for the decision to take the adverse action. 

In many cases, this will mean having to keep the person who makes decisions about performance 
and conduct matters separate and isolated from dealing with complaints or inquiries about 
employment, including bullying, discrimination and harassment (etc.). 

Otherwise, if the same person deals with both (e.g.) performance and a bullying complaint, it might 
be more difficult to present credible evidence from the decision maker that the reason for a 
performance-based dismissal had nothing to do with the employee’s bullying complaint. 
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Civil remedy provisions 
The relevant protections are civil remedy provisions, which means that civil penalties can be 
awarded against a person who contravenes the provisions (in addition to orders for compensation, 
reinstatement to employment, and any other order the court deems necessary and appropriate). 

Direct and Indirect Discrimination 

There are two forms of discrimination, direct and indirect. It is important to recognise the difference 
as each form will be dealt with in quite different ways. 

Direct discrimination  
Occurs if a person treats, or proposes to treat, someone with a protected attribute less favourably 
than the person treats or would treat someone without that attribute, or with a different attribute, 
in the same or similar circumstances. 

Indirect discrimination  
Occurs where there is a requirement, condition or practice that a person with a protected attribute 
does not or cannot comply with; and a higher number of people without that attribute or with a 
different attribute do or can comply with; and where that requirement is not reasonable; and where 
the person with the protected attributed is disadvantaged as a result. 

Note: A matter may not be considered indirect discrimination where the requirement or condition is 
reasonable, having regard to all of the circumstances of the situation. 

Are You Dealing With Direct or Indirect Discrimination? 
Direct discrimination is easier to identify. It deals with the concept of treating someone differently 
because of one of those protected attributes. For instance, if you refuse to employ someone 
because they are of a particular religious background, even though it would be difficult to prove, it 
would be an instance of direct discrimination. 

Indirect discrimination is more insidious. It involves a requirement that on its face appears to be 
innocuous but has the effect that people with certain attributes would be less able to comply with it 
than those without. For instance, employment as a policeman used to involve a particular height 
requirement. 

In order for a complaint of indirect discrimination to be made out, a person needs to be able to 
demonstrate that: 

• a requirement or condition was imposed; 
• a person couldn’t comply with the requirement because of a protected attribute; and 
• the requirement was unreasonable. 

In either case though (direct or indirect), the discrimination must be because of the protected 
attribute. 
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Age Discrimination 

You can almost never lawfully discriminate against a job applicant or employee on the grounds of 
their age. 

You can almost never lawfully discriminate against a job applicant or employee on the grounds of 
their age (including both being ‘too young’ and ‘too old’). This includes a person who is an employee, 
contract worker or commission agent and also applies to your business if it is a partnership. 

Under the Age Discrimination Act 2004, age discrimination will be unlawful if it relates to: 

• making arrangements (such as job advertisements) for offering or deciding to whom to 
offer employment; 

• the terms or conditions of employment that you offer a job applicant or afford an 
employee; 

• by denying an employee access, or limiting the employee's access, to opportunities for 
promotion, transfer or training, or to any other benefits associated with employment; 

• dismissing the employee; or 
• subjecting the employee to any other detriment. 

Exemption 
However, you can lawfully discriminate against another person in employment, on the ground of the 
other person's age, if the other person is unable to carry out the inherent requirements of the 
particular employment because of his or her age. The exemption allows you to discriminate on the 
grounds of age in the arrangements made for the purpose of determining who should be offered 
employment, deciding whether to offer someone employment and dismissing an employee. 

In deciding whether the other person is unable to carry out those requirements because of his or her 
age, you must consider: 

• the other person's past training, qualifications and experience relevant to the particular 
employment; and 

• if the other person is already employed by you - the other person's performance as an 
employee; and 

• all other relevant factors that it is reasonable to take into account. These might include the 
nature of the inherent requirements of the particular employment, such as whether it is a 
physically demanding job or one which requires unusual shift patterns. 

The High Court of Australia in Qantas Airways Ltd v Christie 193 CLR 280 said that the ‘inherent 
requirements’ of a job meant ‘something essential to the position’. This is not limited to being able 
to physically perform a job but also having (for example) the capacity to comply with a roster or 
allocation of duties. In her decision in that case, Justice Gaudron said the question to ask was 
‘whether the position would be essentially the same if that requirement were dispensed with’. 
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Disability Discrimination 

You can almost never lawfully discriminate against a job applicant or employee on the grounds of a 
disability. 

You can almost never lawfully discriminate against a job applicant or employee on the grounds of a 
disability. This includes a person who is an employee, contract worker or commission agent and also 
applies to your business if it is a partnership. 

In disability discrimination law, failing or refusing to make reasonable adjustments to accommodate 
a person’s disability (unless that would impose unjustifiable hardship upon you as an employer) is 
considered to be direct discrimination. 

What is a “disability”? 

“Disability” is broadly defined in the Disability Discrimination Act 1992 and includes: 

• total or partial loss of the person's bodily or mental functions; 
• total or partial loss of a part of the body; 
• the presence in the body of organisms causing disease or illness; 
• the presence in the body of organisms capable of causing disease or illness; 
• the malfunction, malformation or disfigurement of a part of the person's body ; 
• a disorder or malfunction that results in the person learning differently from a person 

without the disorder or malfunction; 
• a disorder, illness or disease that affects a person's thought processes, perception of reality, 

emotions or judgment or that results in disturbed behaviour; 

and includes a disability that: 

• presently exists; 
• previously existed but no longer exists; 
• may exist in the future (including because of a genetic predisposition to that disability); 

and/or 
• is imputed to a person. 

Symptoms or manifestations of a disability are also protected 

A ‘disability’ that is covered by the definition includes behaviour that is a symptom or manifestation 
of the disability. 

For example, walking slowly could be behaviour that is a symptom or manifestation of an impaired 
leg function. Similarly, swearing could be behaviour that is a symptom or manifestation of Tourette’s 
Syndrome. 

The slow-walking or swearing are therefore protected from discrimination as being symptoms or 
manifestations of the disability. 
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Exemption 
Symptoms or manifestations of a disability are not protected if you would treat all employees with 
such behaviour in a similar manner. You must avoid all categorical exclusions, assumptions and 
stereotypes. 

However, you are permitted to treat alike all employees who behave in the same way, regardless of 
the reason or cause for behaviour. For example, you are permitted to treat all aggressive or violent 
employees in the same way, even if in a particular case, the cause of that behaviour is a person’s 
disability. Another example is treating all employees who come to work late in the same way by 
giving them a warning for misconduct. 

Remember - because of indirect discrimination law, any condition or requirement that is imposed 
that disproportionately impacts on a particular group must be reasonable in the circumstances. 
Consequently, for example, a condition or requirement that failure to attend work on time results in 
a warning might disproportionately impact on people whose physical disability meant they could not 
get to work at the designated start time. 

Case Study – Hollingdale v North Coast Area Health Service [2006] FMCA 5 

Ms Hollingdale suffered from bipolar disorder and exhibited inappropriate workplace behaviour. Her 
role was changed from psychologist to project officer. She worked as a psychologist and behaved 
inappropriately towards other members of staff. She verbally abused them and consequently, she 
was forced to work as a project officer rather than as a psychologist. 

However, her employer did not discriminate against her. The Court found that a person not suffering 
from bipolar disorder who exhibited such behaviour would have been treated similarly by their 
employer. 

What to take away from this case? 
It will not be disability discrimination if you treat a person differently or adversely as a result of their 
conduct, if you would have treated other employees similarly if they engaged in similar conduct, 
even if the person’s conduct results from an underlying disability. 

  

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FMCA/2006/5.html?context=1;query=Hollingdale%20v%20North%20Coast%20Area%20Health%20Service;mask_path=
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Race Discrimination 

The Racial Discrimination Act 1975 makes it unlawful to treat a person less favourably based on their 
race, colour, descent or national or ethnic origin. 

Section 9 of the Racial Discrimination Act 1975 (Cth) makes it unlawful to treat a person less 
favourably based on their race, colour, descent or national or ethnic origin. That is, direct 
discrimination for these reasons is prohibited. 

Indirect Race Discrimination 

Indirect discrimination is also prohibited on grounds of race, colour, descent or national or ethnic 
origin. That is, requiring a person to comply with a term, condition or requirement which is not 
reasonable having regard to the circumstances of the case; and the person does not or cannot 
comply with the term, condition or requirement; and the requirement treats the person less 
favourably than a person not of that race, colour, descent or national or ethnic origin. 

Direct Race Discrimination – Offensive Public Conduct 

Section 18C of the Racial Discrimination Act makes it unlawful to engage in public conduct on the 
grounds of a person’s race, colour, descent or national or ethnic origin, which is ‘reasonably likely, in 
all the circumstances, to offend, insult, humiliate or intimidate the person or other people of that 
person’s race, colour, descent or national or ethnic origin. 

The test is objective 
It is for a Court to determine whether the act, in all the circumstances in which it was done, would 
be reasonably likely to offend, insult, humiliate or intimidate another person or a group of people of 
a particular racial, national or ethnic group. 

This means it is not necessary for an applicant to prove that any person was actually offended, 
insulted, humiliated or intimidated by the conduct in question. However, evidence, for example, that 
a member of a particular racial group was offended by the conduct in question would be admissible, 
on, but not determinative of, the issue of contravention. 

Vicarious liability 

Section 18E of the Racial Discrimination Act provides that if your employee or agent engages in 
unlawful racial discrimination, ‘in connection with his or her employment’, the Act applies as if your 
business had also done the unlawful act. Most conduct towards co-workers would be caught by this 
provision. 

Defences 

You could defend a claim of vicarious liability for race discrimination if your business can establish 
that it took all reasonable steps to prevent the employee or agent from doing the act. This would 
include at the very least having, promoting and training employees in effective policies. 

https://www.legislation.gov.au/Details/C2016C00089
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Case Study - Silberberg v The Builders Collective of Australia Inc [2007] FCA 1512 
An internet forum was set up by The Builders Collective of Australia Inc. to encourage discussion of 
issues relating to the building industry. Employees and contractors were able to post and view 
messages in a Collective Discussion Forum. Whilst a registered user was required to provide a 
username, password and email address, there was no requirement to disclose the user’s true 
identity. In practical terms, users were anonymous. 

A message was posted by an employee called “Ron Silberberg BEc”. Ken Buckley disagreed with his 
view and a response to his message followed. It said: 

“God Help Us… “Ron Silberberg”, that’s a good Irish name. That in itself explains the monetary 
push…”. 

Later a further message was posted which was headed “Silberberg is out to Break the Little Builders” 
and it states: 

“B.Ec, means Bachelor of Economics… translated, he is primarily interested in making lots of money 
and he has the background prior to education to unequivocally qualify by way of genes, which is 
further compounded by way of advanced education…”. 

Mr Buckley stated that he was not referring to the possibility that Silberberg was Jewish, but to an 
assumption that his parents were rich enough to send him to university, I.e. referring to economic 
qualifications and not thnicity. The court found that this was not credible, as Mr Buckly’s references 
were clearly to ethnicity. 

Was this an exercise in free speech or is it inappropriate? 
It was inappropriate and unlawful. Is applies a racial stereotype to someone on the basis that they 
are assumed to be part of a racial or ethnic group. In other words, it assumes that Mr Silberberg by 
reason of being Jewish has an unusual monetary focus. 

What to take away from this? 
You may think that you’re only using descriptions but you may be buying into stereotypes, which can 
lead to assumptions and generalisations about a group of people with a protected attribute, such as 
mothers or fathers. This could lead to offence for an individual. 

Race Discrimination in Employment 

You or a person on your behalf (e.g. a recruiter) can never lawfully discriminate against a job 
applicant or employee (including a contract worker) on the grounds of their race, colour or national 
or ethnic origin or the race, colour or national or ethnic origin of any relative or associate of the 
person. 

This includes: 

• refusing or failing to employ a person on work of any description which is available and for 
which that person is qualified; 

• refusing or failing to offer or afford a person the same terms of employment, conditions of 
work and opportunities for training and promotion as are made available for other persons 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2007/1512.html?stem=0&synonyms=0&query=title(Silberberg%20and%20Builders%20Collective%20of%20Australia%20Inc%20)
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having the same qualifications and employed in the same circumstances on work of the 
same description; 

• dismissing a person from his or her employment; or 
• engaging in any other form of direct or indirect discrimination. 
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Sex Discrimination 

The Sex Discrimination Act 1984 (Cth) and the subsequent amendments in the Sex Discrimination 
Amendment (Sexual Orientation, Gender Identity and Intersex Status) Act 2013 (Cth) prohibits direct 
discrimination of a person on the grounds of a person’s gender or characteristics which are general 
to a specific gender. 

Direct discrimination 

In addition to sexual harassment, the Sex Discrimination Act 1975 (Cth) prohibits direct 
discrimination (that is, less favourable treatment) of a person on the grounds of a person’s gender or 
characteristics appertaining or generally imputed to a specific gender. 

This includes discrimination on the grounds of marital status, pregnancy, breastfeeding and family 
responsibilities. 

Indirect discrimination 

The Sex Discrimination Act also prohibits indirect discrimination on these grounds. That is, subject to 
the below exception, you must not discriminate against another person (the aggrieved person) on 
the ground of the sex of the aggrieved person by imposing, or proposing to impose, a condition, 
requirement or practice that has, or is likely to have, the effect of disadvantaging persons of the 
same sex as the aggrieved person. 

Exception: reasonableness test for indirect discrimination 

Section 7B of the Sex Discrimination Act provides that a condition, requirement or practice will not 
constitute indirect discrimination if it is reasonable in the circumstances to impose it. 

In deciding whether a condition, requirement or practice is reasonable in the circumstances you 
must consider: 

• the nature and extent of the disadvantage resulting from the imposition, or proposed 
imposition, of the condition, requirement or practice; and 

• the feasibility of overcoming or mitigating the disadvantage; and 
• whether the disadvantage is proportionate to the result you seek. 

If you wish to raise this exception, you have the burden of proving that the condition, requirement 
or practice is reasonable in the circumstances. 

Sex Discrimination in the Workplace 

In addition to the general prohibitions on sex discrimination, the Sex Discrimination Act contains 
specific prohibitions on sex discrimination prior to and during employment. 

Discrimination against job applicants 

It is unlawful for you (as an employer) to discriminate against a person on the ground of the person's 
sex, marital status, pregnancy or potential pregnancy, breastfeeding or family responsibilities: 

https://www.legislation.gov.au/Details/C2018C00499
https://www.legislation.gov.au/Details/C2013A00098
https://www.legislation.gov.au/Details/C2013A00098
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• in the arrangements made for the purpose of determining who should be offered 
employment (such as job advertisements); 

• in determining who should be offered employment; or 
• in the terms or conditions on which employment is offered. 

Discrimination against employees 

It is unlawful for you (as an employer) to discriminate against an employee on the ground of the 
employee's sex, marital status, pregnancy or potential pregnancy, breastfeeding or family 
responsibilities: 

• in the terms or conditions of employment that you afford the employee; 
• by denying the employee access, or limiting the employee's access, to opportunities for 

promotion, transfer or training, or to any other benefits associated with employment; 
• by dismissing the employee; or 
• by subjecting the employee to any other detriment. 

Exception – genuine occupational requirements 
You can discriminate against a job applicant (including a commission agent or contract worker) if the 
position is one in relation to which it is a genuine occupational qualification to be a person of the 
opposite sex to the sex of the other person. 

For example, under the Sex Discrimination Act, it is a genuine occupational qualification, in relation 
to a particular position, to be a person of a particular sex if: 

• the duties of the position can be performed only by a person having particular physical 
attributes (other than attributes of strength or stamina) that are not possessed by persons 
of the opposite sex to the sex of the applicant; 

• the duties of the position involve performing in a dramatic performance or other 
entertainment in a role that, for reasons of authenticity, aesthetics or tradition, is required 
to be performed by a person of the opposite sex to the sex of the applicant; 

• the duties of the position need to be performed by a person of the opposite sex to the sex of 
the applicant to preserve decency or privacy because they involve the fitting of clothing for 
persons of that sex; 

• the duties of the position include the conduct of searches of the clothing or bodies of 
persons of the opposite sex to the sex of the applicant; 

• the occupant of the position is required to enter a lavatory ordinarily used by persons of the 
opposite sex to the sex of the applicant while the lavatory is in use by persons of that sex; 

• the occupant of the position is required to enter areas ordinarily used only by persons of the 
opposite sex to the sex of the applicant while those persons are in a state of undress; or the 
position is declared, by regulations made for the purposes of the Sex Discrimination Act, to 
be a position in relation to which it is a genuine occupational requirement; 

• the occupant of the position is required to live on premises provided by the employer or 
principal of the occupant of the position and: 

• the premises are not equipped with separate sleeping accommodation and sanitary facilities 
for persons of each sex; 
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• the premises are already occupied by a person or persons of the relevant sex and are not 
occupied by any person of the opposite sex to the relevant sex; and 

• it is not reasonable to expect the employer or principal to provide separate sleeping 
accommodation and sanitary facilities for persons of each sex.  
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