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It is important to know who can be liable in matters of bullying, harassment, discrimination and 
vilification.  

Employers can be liable 

Employers can be vicariously liable for their employees’ discriminatory conduct unless they can 
demonstrate they have taken all reasonable steps to prevent the conduct. 

Employers can also be directly liable for breach of contract if they have permitted the discrimination 
to occur or failed to reasonably prevent it. 

Individuals (employees and contractors) can be personally liable 

Employees and contractors can also be personally liable where they commit an unlawful act of 
discrimination, such as the navy officer and the two employees in the Lee v Smith case, and the 
infatuated employee who pursued his colleague at the child-care centre. 

Aiding and abetting 
A person may also be liable if they aid and abet someone else to discriminate. This was the case in 
Lee v Smith (discussed below). The two navy officers who knew about the unwanted sexual 
advances of Smith and who did nothing about it but instead encouraged Lee to go out with them 
after work, were held liable for aiding and abetting Lee. The Court found in essence that they had 
put in motion a course of events which led to very serious results. 

CASE EXAMPLES 

King v Nike Australia Pty Ltd [2007] VCAT 70 
Ms King returned from a period of maternity leave. Issues arose as to her role because her duties 
had been split into a senior and junior role. Nike had not considered her for the senior role. Against 
that context, another member of Nike’s staff sent the following email around to all staff in Australia, 
NZ and the Pacific Islands: 

“Please welcome Sally back to the office, and if s h e s p e l l s e v e r y t h i n g out when talking to 
you please be patient!” 

Was it discriminatory? 
In isolation, the remark may have gone undetected. The Tribunal found it was inappropriate and 
possibly unlawful but not severe. However, it did suggest that her role as a mother would affect her 
behaviour at work, i.e. she was so used to communicating with children that she would be unable to 
communicate appropriately at work, or perhaps that she had somehow lost her brain in the birth 
process. 

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCAT/2007/70.html
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What to take away from this case 
A comment may be ‘borderline’ discriminatory, but you may not know that there is a context against 
which it could be offensive and possibly lead to a claim. 

Lee v Smith [2007] FMCA 59 
Cassandra Lee was employed in an administrative position at the Australian Navy’s office in Cairns. 
She brought a sexual harassment complaint against the Navy, the Department of Defence, the 
Commonwealth of Australia, her three supervisors from who she worked and two employees. She 
was subjected to pornography in the workplace, and sexually harassed and sexually assaulted 
(including being raped) by her colleague, Austin Smith. After the rape, Ms Lee reported it and the 
other conduct to her superiors. They took no action to deal with the predicament and she was 
forced to continue to work in the same building as Smith. Her superiors also treated her harshly 
(victimised) in relation to her allegations. 

The Federal Magistrates Court found that: 

1. The presence of pornography material indicated a lack of commitment to principles of equal 
opportunities and also sent a message to the workforce that accessing or displaying the 
material was acceptable. This constituted unlawful discrimination; 

2. Smith and the Commonwealth of Australia (vicariously) were both liable for Smith’s 
behaviour leading up to the alleged rape. 

3. The lack of EEO training and failure by the navy to follow its own EEO regime, may have led 
to Ms Lee not reporting the matter as early as she otherwise would have. Had she been 
better equipped to deal with the earlier pornography in the workplace, by reporting those 
matters, ultimately, the rape itself might have been avoided. 

4. The rape itself was a culmination of a series of sexual harassments which had taken place in 
the workplace. It would not have occurred but for the collusion of Smith and two other 
employees who made concerted efforts to make arrangements for Lee and Smith to attend 
a dinner at their residence. 

5. In relation to the behaviour of Lee’s supervisors subsequent to the rape, the Federal 
Magistrate concluded that Ms Lee was bullied and victimised. 

Consequently, the sum of $100,000 was awarded to Lee as compensation for hurt and humiliation, 
pain and suffering with all four Respondents jointly liable for payment Costs were also awarded 
against the Respondents jointly and severally. 

 

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FMCA/2007/59.html?stem=0&synonyms=0&query=lee%20and%20smith
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