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Bullying 

How to Identify Bullying in the Workplace 

There are several areas you can look at in your workplace to assess whether you might have a 
bullying problem. You can look at exit interviews, performance appraisals, anonymous surveys, 
patters of absenteeism, sick leave, staff turnover, grievances, injury reports, WorkCover claims and 
can also include the organisational culture, leadership styles, systems of work, workplace 
relationships and workforce characteristics. 

Organisational culture 
Organisational culture can indicate bullying if it accepts or even promotes a ‘tough guy’, ‘dog eat 
dog’ or ‘harden up’ attitude to interpersonal relationships, performance management and 
distribution of work. 

Leadership styles 
Leadership styles can indicate bullying if they are particularly forceful, rude or aggressive, 
demanding, aloof, overbearing or micromanaging. 

Systems of work 
Systems of work can indicate bullying if they include characteristics such as uneven or unfair 
distribution of work, excessive intervention in a person’s work, excessive amounts of work, provision 
of menial or tedious tasks or failure to provide any (or any meaningful) work. 

Workplace relationships 
Workplace relationships can indicate bullying if a person or people feel intimidated or threatened by 
another person’s behaviour, or one or more people are excluded from a larger group and/or social 
activities. 

Workforce characteristics 
Workforce characteristics can indicate bullying if the workforce is predominantly made up of a 
particular homogenous (same/similar) type or group of people. For example, a workforce dominated 
by sporty, athletic or ‘cool’ types may be prone to excluding or even bullying those perceived as 
‘uncool’. 

Preventing Bullying 

One of the most effective ways to prevent bullying in your workplace is to foster a culture of 
acceptable behaviour. The best way to control bullying risks is to eliminate the factors that can cause 
it. 

If that is not reasonably practicable, implement measures to minimise the risk. The following control 
measures should be considered: 

• managing the risks in the work environment; 
• developing a workplace bullying policy; 
• developing effective complaints resolution procedures; 
• providing information and training on workplace bullying; and 
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• encouraging reporting of workplace bullying incidents. 

You should implement all these control measures, as far as reasonably practicable. 

Promoting Acceptable Behaviour in Your Workplace 
One of the most effective ways to prevent bullying in your workplace is to foster a culture of 
acceptable behaviour (i.e. one which excludes unacceptable behaviour). Senior or upper 
management should drive this culture, as they are the leaders of your business and have the most 
influence. If they do not, staff may feel that the business is not really behind the culture and pay less 
attention to the message. 

Other measures designed to foster a workplace that is free of bullying include: 

• developing performance management and employee discipline procedures that provide 
for reasonable management action 

• training managers to follow these procedures, communicating effectively and engaging 
workers in decision-making and providing constructive feedback both formally and 
informally 

• proper job design 
• systems for reviewing and monitoring workloads and staffing levels 
• processes for informal and formal grievances to be raised about workload, role and 

responsibilities (outside bullying complaints procedure) 
• consultation and communication of information during workplace changes 
• recruiting good managers 
• mentoring and supporting new and poor performing managers and workers 
• facilitating teamwork and cooperation 
• access to employee assistance programs 
• reviewing procedures in light of complaints 
• reinforcing ideal workplace culture and relevant policies at team meeting and planning 

days and committing to them 
• identifying situations which may lead to behaviours that are not acceptable and working 

out together how these may be minimised or prevented 
• promoting understanding of different working styles, life experiences and appreciating 

different perspectives 
• discussing how perceptions of behaviours may arise from a lack of knowledge about 

differences in style 
• having a speaker from HR, senior management (e.g. the CEO or Managing Director) or an 

external organisation come to staff meetings to discuss issues of acceptable behaviour 
• arranging an organisational development activity to strengthen your employees’ 

connections with one another and build understanding about different working and 
personal styles. 

Fair Work Amendment Act 2013 

Following the changes to employment law as a result of the Fair Work Amendment Act 2013, 
workplace bullying is now specifically dealt with in the Fair Work Act 
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Starting on 1 January 2014, the Fair Work Amendment Act 2013 (Amendment Act) introduces new 
anti-bullying protections for eligible Australian workers. These protections provide a centralised and 
specific avenue for redress for bullying, increasing accessibility for workers who were previous 
forced to pursue compensation for similar conduct via a patch-work of State, Territory and Federal 
legislation such as anti-discrimination law, general protections under the Fair Work Act, occupational 
health and safety and workers compensation laws.  

The new anti-bullying laws have come about as a result of the House of Representatives Standing 
Committee on Education and Employment Report of October 2012 “Workplace Bullying, We just 
want it to stop” report (the Report).  

The Report identified that bullying was a major, but often hidden, workplace issue, costing 
employers on average, $17,000 - $24,000 per complaint. As a result, legislative amendments were 
introduced to allow eligible workers who have a reasonable belief that they are being bullied at work 
to apply to the Fair Work Commission (FWC) for an order to stop the bullying. 

It is imperative that organisations prepare themselves and put necessary measures to combat 
bullying in the workplace, including, but not limited to: 

• Implementing and/or revising previous bullying policies and procedures; 
• Ensuring performance management and disciplinary processes are revised and provide 

clear guidance for managers / HR practitioners to handle bully complaints and 
investigations; and 

• Providing training to relevant workers in the organisation on any new practices and 
increasing the awareness amongst staff of the risks of bullying in the workplace. 

Who Can Make an Application? 
Under section 789FC of the FW Act, a worker who reasonably believes that he or she has been 
bullied at work may apply to the FWC for an order under section 789FF to stop the bullying. There 
must be a risk to the workers’ health and safety, as well as a risk that the bullying will continue in the 
future. Applicants are therefore limited to applications from current workers for an order to stop the 
bullying. 

(a) Worker 
The inclusion of the term “worker” as opposed to “employee” in these provisions is intended to 
capture a broader range of individuals than other parts of the FW Act. This wider definition is taken 
from Section 7 of the Work Health and Safety Act 2011 (Cth) (WHS Act) which defines a worker as an 
individual who carries out work in any capacity for a person conducting a business or undertaking 
(PCBU) and includes the following: 

• employees 
• contractors 
• sub-contractors 
• employees of contractors or subcontractors 
• employees of labour hire companies who are assigned to work in a host business or 

undertaking 
• outworkers 
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• apprentices 
• trainees 
• students gaining work experience, and 
• volunteers (except volunteers of a wholly ‘volunteer association’ with no employees 

regardless of incorporation status) 

Whilst the WHS Act is not enacted in Victoria or Western Australia, the anti-bullying laws will still 
apply to those States regardless of this fact (obviously, if all of the eligibility tests are satisfied by the 
worker making an application). 

It is important to note that this definition of worker does not extend to a member of the Australian 
Defence Force; however, it will cover members of the Australian Federal Police and Commonwealth 
statutory office holders. 

(b) Reasonable belief 
As indicated by the Explanatory Memorandum to the FW Amendment Act, whether a worker holds a 
reasonable belief that they have been bullied is intended to be judged with reference to a worker 
feeling victimised or humiliated. 

(c) Bullied at Work 
Section 789FD of the FW Act provides a definition for “bullied at work” which is taken from the 
revised WHS Code of Practice, Preventing and Responding to Workplace Bullying (WHS Code of 
Practice). The elements of this definition include: 

A worker, or a group of workers of which the worker is a member, who: 

1. Is at work; and 
2. In a constitutionally covered business; and 
3. Experiences repeated unreasonable behaviour directed at the worker (or a group of 

workers of which the worker is a member); and 
4. That behaviour is carried out by an individual, or a group of individuals; and 
5. That behaviour creates risk to health and safety. 

At work 

“At work” is not defined in the FW Act; however, it is anticipated that inference can be drawn from 
the use of the same expression in Section 19 of the WHS Act which explains the primary duty of care 
of PCBUs in relation to WHS. The explanatory memorandum to the WHS Act explains that the 
primary duty of care attaches to the work activities wherever they may occur, and without 
restriction to the physical work environment (see explanatory memorandum, Workplace Health and 
Safety Bill 2011 [22]). This means that workers may not necessarily have to be at the physical 
premises of the employer to be “at work” nor do they necessarily have to be engaged in work at the 
time that the alleged bullying occurs. Ultimately however, how broadly the FWC will interpret “at 
work” in light of the WHS Act remains to be seen. 

Constitutionally-covered business 
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“Constitutionally-covered business” is defined by the new section 789FD (3) of the FW Act and 
includes: 

• A person conducting a business or undertaking (PCBU) as defined by the WHS Act and 
requires that that person is either: 
• A PCBU conducted principally in a Territory or Commonwealth place; 
• A constitutional corporation; (see below for explanation) 
• The Commonwealth, including its Departments, local governments (in the 

Territories) and other government businesses and undertakings; 
• A Commonwealth authority; or 
• A body corporate incorporated in a Territory. 

“Constitutional corporations” include trading or financial corporations formed in Australia, as well as 
foreign corporations as defined by the Constitution. Constitutional corporations do not include sole 
traders, corporations with minimal trading activity or partnerships; however, the remainder of the 
FW Act does generally apply to these businesses.  

The definition of Constitutionally-covered business in the anti-bullying provisions does not make 
reference to State Government departments. This means that public sector employees in the States 
are not covered by the anti-bullying laws, despite being otherwise covered by the Fair Work Act 
(with the exception of Western Australia). 

Repeated unreasonable behaviour 

“Repeated behaviour” is defined in the draft Code of Practice: Preventing and Responding to 
Workplace Bullying to mean, “the persistent nature of the behaviour and can involve a range of 
behaviours over time” at page 6. 

The draft Code of Practice also goes on to define “unreasonable” as including, “behaviour that a 
reasonable person, having regard for the circumstances, would see as unreasonable, including 
behaviour that is victimising, humiliating, intimidating or threatening”. 

For more information about this draft Code of Practice, please visit the Safe Work Australia website. 

Individual or a group of individuals 

“Individual or a group of individuals” is not defined in the FW Act; however, the terms are likely to 
be given their plain and ordinary meaning. This means that applicants can list several respondents in 
a single application where they reasonably believe they have experiences workplace bullying by all 
of those members of the group. 

Creates a risk to health and safety 

The inclusion of the term “risk to health and safety” is also taken from the definition of bullying in 
the revised WHS Code of Practice. The Code provides a list of possible bullying behaviours which 
could be considered unreasonable if they create a risk to health and safety, however it is important 
to note that the risk to health and safety need not be to the intended victim of the bullying 
behaviour. Given the inclusion of this element of the definition of bullying, it is unlikely bullying 

https://www.safeworkaustralia.gov.au/resources-publications/model-codes-of-practice
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behaviours that occur on a on a smaller scale that do not pose risks to health and safety will be 
actionable under these new provisions. 

a) The risk of bullying will continue 

The FW Act provides that there must be a risk that the bullying will continue by the same individual 
or group of individuals. This confines the eligibility for making a claim under these provisions to 
workers who are in an employment relationship or current contractual relationship and does not 
extend to those who have ended employment or a contract (e.g. ex-employees, students who have 
completed their work placements etc.) 

The Application Process 

A worker is entitled to apply to the FWC if they believe they have experienced workplace bullying (in 
accordance with the definition of “bullied at work” contained in section 789FD) to have an order 
made to stop the bullying. 

The FWC must commence dealing with applications within 14 days of receiving the application if it is 
satisfied that the application is valid (i.e. it satisfies the definition above of workplace bullying). 

Below is a high-level overview of how applications may proceed under the anti-bullying jurisdiction: 

1. Applicant lodges their application with the FWC; 
2. FWC gathers information with applicant(s): The application is checked for completeness, 

legitimacy, accuracy and the applicants intentions to proceed; 
3. If the application is in order, it is served on the employer(s)/principal(s) and responses 

are invited; 
4. In most instances the application is also served on the alleged bully/bullies, who are 

advised that the employer(s)/principal(s) have also been served and are given an 
opportunity to respond; 

5. A report is prepared by the FWC anti-bullying team and presented to the FWC Panel 
Head advising of any potential jurisdictional issues, the conduct itself, whether the 
matter is suited to mediation or otherwise, the urgency of the matter and anything else 
considered relevant to informing the advancement of the proceedings; 

6. The matter is assigned by the Panel Head to a member of the FWC for either mediation / 
conciliation or a hearing for determination depending on the circumstances; 

7. If the mediation / conciliation is successful then there is no need for orders to be made 
by the FWC. If mediation / conciliation is unsuccessful, the matter is referred to a 
hearing for determination by a member of the FWC; 

8. If the matter is referred to a hearing for determination, the FWC member will either 
make orders stopping the bullying or dismiss the application. 

The FWC may dismiss an application if satisfied that the application may involve matters that relate 
to: 

• Australia’s defence; or 
• Australia’s national security; or 
• An existing or future covert operation of the Australian Federal Police; 
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• An existing or future international operation of the Australian Federal Police; 
• Applications that are considered vexatious or frivolous; 
• Application which have no real prospect of success in the eyes of the Commission. 

Confidentiality and Evidence 

FWC Members will be able to make orders prohibiting or limiting publication of evidence, identities 
of parties, decisions, parts of decisions or any other matters which the Member thinks appropriate in 
order to maintain confidentiality. In the FWC’s “Anti-bullying jurisdiction: Summary of the case 
management model” (the case management model) available on the Fair Work Commission website, 
it is noted that Members of the Commission will be mindful of the potential undeserved damage to 
reputation of individuals and their sensitive information being made public (such as medical 
information). 

FWC hearings in anti-bullying matters will be conducted in public, except where a Member orders a 
private hearing to be conducted because of the confidential nature of the evidence, or for any other 
reason (section 593). Despite this, even where hearings are conducted in public, Members will have 
some discretion in terms of how much detail they give in their decisions about parties and evidence. 

Mediations and other conferences will ordinarily be conducted in private unless the Member 
decides otherwise having regard to the nature of the application. Unlike other court proceedings, 
the FWC’s public conference listings will not show the identities of the parties. 

The Commission has the power to inform itself of any matters which is thinks relevant to making a 
determination (section 590 and 591). In exercising this power, the Commission may: 

• Hold a conference or hearing; 
• Call for the attendance of a person at the Commission; 
• Seeking evidence of individuals under oath or affirmation; 
• Call for written and/or oral submissions of individuals; 
• Perform inquiries or undertake research into any matter; and 
• Call for copies of documents to be provided. 

The Exception – reasonable Workplace Management 

Under the provisions, a worker will not be taken to have been bullied if this was a result of 
reasonable management action, carried out in a reasonable manner. Unfortunately there is no 
definition of what constitutes, “reasonable management action carried out in a reasonable manner” 
provided in the Act, however, as indicated by the case management model, this will be assessed 
having regard to the particular circumstances of the case and determined objectively as a question 
of fact.  

Examples of management action may include, but is not limited to the following: 

• counselling/disciplining an employee for misconduct; 
• investigating alleged workplace misconduct; 
• performance appraisals; 
• performance management meetings; and 
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• redeploying workers or transferring them to different areas of the organisation; 

Whether the management action is considered “reasonable” will likely depend on the context in 
which the management action was taken, including what circumstances prompted the action, the 
consequences arising out of the action being taken and the knowledge of any matters which may 
affect the decision to take management action or not such as the emotional and psychological 
health of workers. 

In determining whether reasonable management action was carried out in a “reasonable manner”, 
the FWC will have regard to factors such as whether procedural fairness was afforded to workers, 
whether or not policies and procedures giving guidance on the taking of management action were 
followed and any other matter which might inform the FWC of reasonableness. 

This exception is intended to operate as a defence to claims of bullying made to the FWC. This 
means that employers will need to attend a hearing at the FWC in order to prove that the action 
taken was in fact reasonable management action and that it was carried out in a reasonable fashion. 
Mounting such a defence may prove costly for employers when taking into account legal fees, as 
well as time spent appearing before the Commission and in lost productivity costs. 

Fair Work Commission Orders 

When considering what orders to make, the FWC will have regard to the following matters to 
determine the appropriate orders: 

a) The outcomes of any investigation into the matter that is being, or has been, 
undertaken by another person or body that the FWC is aware of; and 

b) Any procedure(s) available to the worker to resolve grievances or disputes that the 
FWC is aware of; and 

c) Any final or interim outcomes arising out of any procedure available to the worker 
to resolve grievances or disputes that the FWC is aware of; and 

d) Any matters that the FWC considers relevant. 

Having regard to the factors above, the FWC can make any order it considers appropriate (other 
than an order requiring payment of a monetary amount or reinstatement) to prevent the worker 
from being bullied at work by the individual or group. It remains to be seen just how the FWC will 
use this broad power to make orders, however, it is possible that these will be of an interim or 
interlocutory nature whereby the conduct of the employer is restricted, including the stopping of 
performance management processes already on foot. 

Non-Compliance with Orders 

If an order has been made by the FWC that an employer fails to comply with, the employee may 
make an application to the Federal Court, the Federal Circuit Court or an eligible State or Territory 
court to enforce the order made. Penalties apply to employers who are found guilty of failing to 
comply with FWC orders and can be as high as $51,000.00 as well as the potential for individual 
penalties of $10,200.00. In addition to this, managers and directors of organisations found guilty of 
failing to comply with FWC orders may be penalised under section 550 of the FW Act if they were 
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involved in the contravention. Under this provision, those individuals merely involved in the 
contravention are taken to have directly contravened the orders. 

Case Study - O’GRADY V MAP FOUNDATION PTY LTD AND MARC DA CRUZ 

MAP Foundation operated Café Vamp in Hawthorn, Victoria. Mr Da Cruz was the director of the 
company and the senior manager of the café. Three workers at the café physically and emotionally 
bullied Brodie Panlock, a teenage co-worker, who later committed suicide. 

The company and Mr Da Cruz were charged with offences against the Occupational Health and 
Safety Act 2004 (Vic). In summary, the charges alleged a failure to ensure the safety of employees, 
and in particular, Brodie Panlock, from a bullying work environment between January and 
September 2006. 

Cafe Vamp employees Nicholas Smallwood, Rhys MacAlpine and Gabriel Toomey were fined 
$45,000, $30,000 and $10,000 respectively for their conduct in relentlessly insulting and criticising 
Ms Panlock. Mr Smallwood, who managed the café and was in a sexual relationship with Ms Panlock, 
also taunted Ms Panlock over a failed suicide attempt. On one occasion, Mr MacAlpine held her 
while Mr Smallwood covered her in fish sauce. 

Mr Da Cruz and the company were fined a total of $250,000 for failing to maintain a safe working 
environment. There were no bullying policies, procedures or protocols in the workplace. No action 
was taken in relation to the bullying, even though Mr Da Cruz was found to be aware of at least 
some of the conduct. 

The above case led to the changes to the Crimes Act in Victoria, serious bullying can be a criminal 
offence, prosecuted by the police under Section 21A of the Crimes Act 1958 (Vic). It is directed 
toward intentional or reckless bullying that causes or is likely to cause harm to the victim (including 
mental harm or suicidal thoughts). Such bullying conduct is punishable by up to 10 years’ jail. 

The changes are known as ‘Brodie’s Law’, named after Brodie Panlock. 

Case Study - CARLILE V COUNCIL OF THE SHIRE OF KILKIVAN AND BRIEKREUTZ, 

QUEENSLAND DISTRICT COURT, DECEMBER 1995 

A council employee’s supervisor subjected him to a series of harassing and humiliating behaviours, 
such as telling him he wasn’t much use, singling him out to perform menial, dangerous and 
seemingly dangerous tasks, harassing him for eating an orange and for complaining of illness 
(despite the fact he lost consciousness). 

The employee eventually suffered a nervous breakdown and was psychiatrically assessed as being 
unlikely to ever be able to work again. The council was found vicariously liable for the supervisor’s 
actions and ordered to pay $200,000 in damages 

The Costs of Bullying 

Bullying is a serious issue and not purely because of its very nature but because of potentially 
considerable costs to organisations and individuals involved. This can include: 

http://www1.worksafe.vic.gov.au/vwa/vwa097-002.nsf/content/LSID164635-1
https://www.justice.vic.gov.au/safer-communities/crime-prevention/bullying-brodies-law
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Legal Costs 
• if you receive allegations of bullying you should obtain formal legal advice as soon as 

possible, so that you can determine your risks and appropriate courses of action. 
Otherwise you may act in a way which increases your exposure to other legal costs you 
may face down the track, such as defending claims by the victim or bully, responding to 
a prosecution by a regulator (e.g. WorkSafe or WorkCover), or paying 
damages/compensation/penalties. 

Organisational costs 
• properly managing bullying claims will take time away from key staff including HR and 
managers, in addition to the individuals involved (including the victim, alleged perpetrator and 
witnesses). Other organisational costs include staff turnover and reputational damage for your 
business. 

Costs to individuals 
• bullying can be incredibly costly for individuals, including the victim, alleged perpetrator 

and even witnesses. Victims may suffer significant psychological harm from bullying, 
which can lead to physical harm (related to or arising from the psychological harm, 
including self-inflicted harm). Employees can lose their jobs and/or ability to work at full 
(or any) capacity or become disgruntled and resign. 

What is not considered bullying? 

Single incidents 
Because the definition of bullying requires repeated behaviour (i.e. more than one single act or 
occasion), a single incidence of bullying-type behaviour will not be bullying. 

However, while a single incident of bullying-type behaviour may not meet the definition of 
workplace bullying, it may be behaviour that is disrespectful or inappropriate and may nonetheless 
require a response. It may also be an incidence of harassment, discrimination, vilification or 
victimisation. 

Reasonable management action 
Legitimate and reasonable management actions(s) carried out in a fair and reasonable manner is 
NOT workplace bullying. 

Reasonable management action(s) include (but are not restricted to): setting realistic performance 
goals, standards and deadlines; allocating tasks; providing constructive feedback; commencing a 
performance management process; informing a person about inappropriate behaviour; and giving 
legitimate (lawful and reasonable) instructions and expecting them to be carried out. 

Legal Considerations of Bullying 

Legislative framework 
The Fair Work Amendment Act 2013 provides a scheme for workers who reasonably believe they 
have been bullied at work to apply to the Fair Work Commission (FWC) for an order to stop the 
bullying. The scheme, which commences on 1 January 2014, provides that a worker I sbullied at work 
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when one or more individuals repeatedly behave unreasonably towards the worker and the 
behaviour creates a risk to health and safety. 

Bullying is recognised as constituting a risk to health and safety in the workplace. Employers and 
employees therefore have duties in relation to bullying conduct under work health and safety 
legislation. 

Liability for bullying includes liability to affected employees and under State or Territory work health 
and safety legislation. Currently, the national harmonised Work Health and Safety Act 2011 (Cth) has 
been implemented in all States and Territories other than Victoria and Western Australia. 

What is criminal (serious) bullying? 

In Victoria, serious bullying can be a criminal offence, prosecuted by the police under Section 21A of 
the Crimes Act 1958 (Vic). It is directed toward intentional or reckless bullying that causes or is likely 
to cause harm to the victim (including mental harm or suicidal thoughts). Such bullying conduct is 
punishable by up to 10 years’ jail. 

These amendments to the Crimes Act resulted from the Café Vamp case and are known as ‘Brodie’s 
Law’, named after Brodie Panlock, the victim of the bullying in that case. 

For more information on this case, please see our Case Study - Bullying. 

What is the duty to prevent bullying? 
The primary safety duty is essentially the same across all jurisdictions, which is to ensure, so far as is 
reasonably practicable, that workers and other persons are not exposed to health and safety risks 
arising from the workplace. This includes the risk of bullying. 

How to approach bullying as a safety issue 
You should think about bullying as a health and safety risk (which it is) and use safety ‘language’ to 
address it, such as ‘risk assessment’, ‘hazard reduction’, ‘control measures’, etc. 

Liability for bullying: Work health and safety law penalties 
Any breach of the primary duties to ensure safety under work health and safety law (WHS law) is a 
criminal offence and can lead to a criminal prosecution and conviction for a person or a company. 

 In jurisdictions which have enacted the model Work Health and Safety Act, the following penalties 
apply: 

Category 1 – recklessly engaging in conduct that exposes individual to risk of death or serious injury, 
without reasonable excuse- $300,000 or 5 years imprisonment for an individual; $600,000 or 5 years 
or both for a person controlling a business or undertaking (PCBU) or officer of a PCBU; and 
$3,000,000 for a body corporate. 

Category 2 – failure to comply with a health and safety duty owed, exposing individual to risk of 
death or serious injury - Maximum penalties: $150,000 for an individual; $300,000 for a PCBU or 
officer of a PCBU; and $1,500,000 for a body corporate. 
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Category 3 – failure to comply with health and safety duty owed - Maximum penalties: $50,000 for 
an individual; $100,000 for a PCBU or officer of a PCBU; and $500,000 for a body corporate. 

In Victoria (where the model WHS law has not been enacted) a person in breach of the employer’s 
duty to ensure health and safety is liable for a penalty of up to 1800 penalty units ($259,848.00 in 
the year July 2013 - July 2014) for a natural person; 9000 penalty units ($1,299,240.00 in the year 
July 2013 – July 2014) for a body corporate. 

Liability for bullying – contract law 
Liability to affected employees arises as a breach of the common law contract of employment (even 
if there is no written agreement) and under legislation. Damages for mental or physical injury 
resulting from bullying are rarely available due to statutory workers compensation schemes. 
Affected employees would be more likely to sue for damages for economic or reputational loss. 

Liability for bullying – misleading and deceptive conduct 
Liability to affected employees can also arise under laws preventing misleading and deceptive 
conduct. For example, if an employee was falsely or recklessly given a pre-employment 
representation that the workplace would be free from bullying and they relied on the representation 
to leave another valuable job, or forego a different valuable job, they might be able to sue your 
business under consumer protection legislation for misleading and deceptive conduct. They might 
also be able to sue your business at common law for misrepresentation. 

In a bullying situation, other laws may also be involved including anti-discrimination, anti-vilification 
and equal opportunity legislation. 
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Sexual Harassment 

Conduct which constitutes sexual harassment can attract legal liability under various laws across 
Australia. 

Common law 

If sexual harassment involves physical contact, an employee could seek damages in the tort law 
relating to trespass of a person. Deliberate and international trespass of a person (i.e. touching them 
without their consent) will be compensable in certain circumstances. 

An employee could also assert that their employer failed in their contractual duty of care to provide 
a safe system of work, by preventing or acting on the sexual harassment. If the perpetrator was a 
senior manager, that claim could be made against them as well. 

Trade practices law 

An employee could also claim compensation for breach by their employer of relevant provisions of 
the Australian Consumer Law (contained within the Competition and Consumer Act 2010 (Clt), which 
replaced the Trade Practices Act 1974 (Clt)) and for breach of State fair trading legislation. 

In this regard, the employee might assert that the employer made misleading or deceptive 
comments in the way it portrayed the workplace (e.g. being free from sexual harassment and/or 
supportive of people making claims of sexual harassment). 

Federal law 

Sex Discrimination Act 1984 (Cth) 
A complaint about sexual harassment under the Sex Discrimination Act may be made to the 
Australian Human Rights Commission (AHRC). Contact 1300 656 419 or via 
https://www.humanrights.gov.au/  

If the complaint is not resolved at the AHRC (i.e. being terminated by the President of the AHRC on 
the grounds it has no reasonable prospects of settlement or no reasonable prospects of success), a 
complainant can issue proceedings in the Federal Court of Australia under section 46PO of the 
Australian Human Rights Commission Act 1975 (Cth). 

The Federal Court of Australia can make any orders it deeps appropriate, including orders reinstating 
a person to employment and/or compensating them for economic loss, hurt, humiliation and 
distress. Such actions are subject to the normal rules regarding costs (i.e., the losing party generally 
pay the costs of the successful party). 

Fair Work Act 2009 
The facts and circumstance that give rise to or include sexual harassment could also give rise to a 
claim of adverse action under the General Protection provisions of the Fair Work Act. 

State and Territory law 

 

https://www.legislation.gov.au/Details/C2014C00002
https://www.humanrights.gov.au/
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A complaint about sexual harassment under State and Territory law may be made to the following: 

ACT: Australian Capital Territory Human Rights Commission (02) 6205 2222 

NSW: NSW Anti-Discrimination Board (02) 9268 5544 

NT: Northern Territory Anti-Discrimination Commission 1800 813 846 

QLD: Anti-Discrimination Commission Queensland 1300 130 670  

SA: South Australian Equal Opportunity Commission (08) 8207 1977 

TAS: Tasmania Anti-Discrimination Commission 1300 305 062  

VIC: Victorian Equal Opportunity and Human Rights Commission 1300 891 848 

WA: Western Australia Equal Opportunity Commission (08) 9216 3900 

If complaints under the appropriate State or Territory legislation are not resolved at the relevant 
agency, proceedings may be issued under those laws in a relevant tribunal. 

Enforcing sexual harassment laws and rights 

Employees who claim they have been the victim of sexual harassment have a number of avenues to 
bring a claim against the perpetrator and their employer. These claims could all be joined together in 
the Federal Court. 

Vicarious liability 
Vicarious liability means that a person or company is held directly for someone else’s actions, as if 
the person or company had themselves/itself engaged in the conduct. The law imposes vicarious 
liability in situations where a person or company is in a position to prevent conduct but does not do 
so. 

As an employer, your business will be vicariously liable (both to the victim and under legislation) for 
sexual harassment conduct (and the harm it causes). 

It is a defence to liability (i.e. your business will not be liable) if you can prove that your business has 
taken all reasonably practicable steps to prevent the conduct, such as implementing good policies 
and conducting workplace training. 

Costs of Sexual Harassment 

In addition to being unlawful, sexual harassment can also become an issue of considerable costs to 
organisations and the individuals involved. 

Legal costs 
If you receive allegations of sexual harassment you should obtain formal legal advice as soon as 
possible, so that you can determine your risks and appropriate courses of action. Otherwise you may 
act in a way which increases your exposure to other legal costs you may face down the track, such as 
defending claims by the victim or harasser or paying damages/compensation/penalties. 



Document Disclaimer: The information contained within this publication is general information only. Whilst SBAAS has no reason to believe 
any information contained herein is inaccurate, it should not be relied upon as a substitute for professional advice. SBAAS does not accept 
any liability for any loss suffered as a result of the reliance of the information contained in, or other contents of, this publication. 

 Workplace Relations Guide – Managing Employee Behaviour – Bullying and Harrassment  Version 7.1 

 Published 12.2019    P a g e  | 17    ©2019 

Organisational costs 
Properly managing sexual harassment claims will take time away from key staff including Human 
Resources and managers, in addition to the individuals involved (including the victim, alleged 
harasser and witnesses). Other organisational costs include staff turnover and reputational damage 
for your business. 

Costs to individuals 
Sexual harassment can be incredibly costly for individuals, including the victim, alleged harasser and 
even witnesses. Victims may suffer significant psychological harm for sexual harassment, which can 
lead to physical harm (related to or arising from the psychological harm, including self-inflicted 
harm). Employees can lose their jobs and/or ability to work at full (or any) capacity, or become 
disgruntled and resign. 

Hypothetical Examples of Sexual Harassment 

Sexual harassment can occur in a variety of ways, the following provides theoretical examples of 
some instances of these situations. 

Innocent mistake is still sexual harassment 
A client received an email from an employee working at a graphic design company. An attachment 
to the email depicted a photograph of a naked woman driving a car. The artist thought he had sent 
the image to his co-worker. He wrote to the client immediately and apologized explaining that is was 
“an administrative oversight”. 

Even though it was an innocent mistake, the conduct would be unlawful sexual harassment if it was 
unwelcome, because intention is irrelevant. 

A consensual romance is not sexual harassment 
Jack has given Hillary bottles of wine, flower and chocolates and told her she was beautiful. So far 
she has ignored him but he did not give up because he thought she would come around. She has 
finally accepted his offer to take her to see her favourite band. 

This is likely not sexual harassment because Hillary appears to have consented to the conduct. 
However, if there was a power imbalance between Jack and Hillary (e.g. Hillary was Jack’s 
subordinate) then her consent may have not been voluntarily given, so the conduct could still be 
unwelcome and therefore sexual harassment. 

Consent turns sexual harassment into non-harassment but still inappropriate behaviour 
Troy has a Facebook page. It says he works at Media Partners P/L. He posts a picture on his 
Facebook wall depicting Jane (a colleague of Troy’s) in a compromising position with two male 
dancers. The picture is from last week’s informal staff drinks. Jane says she does not mind. 

Jane’s consent turns what could have been a nasty sexual harassment suit into a non-harassment 
situation, as long as her consent is voluntarily given. However, Troy’s social media conduct may still 
not be appropriate behaviour and could be dealt with under an effective social media policy. 
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Case Study - LEE V SMITH [2007] FMCA 59 

Cassandra Lee was employed in an administrative position at the Australian Navy’s office in Cairns. 
She brought a sexual harassment complaint against the Navy, the Department of Defence, the 
Commonwealth of Australia, her three supervisors for whom she worked and two employees. She 
was subjected to pornography in the workplace, and sexually harassed and sexually assaulted 
(including being raped) by her colleague, Austin Smith. 

After the rape, Ms Lee reported it and the other conduct to her superiors. They took no action to 
deal with the predicament and she was forced to continue to work in the same building as Smith. 
Her superiors also treated her harshly (victimised) in relation to her allegations. 

The Federal Magistrates Court found that: 

1. The presence of pornographic material indicated a lack of commitment to principles of 
equal opportunities and sent a message to the workforce that accessing or displaying 
the material was acceptable. This constituted unlawful discrimination. 

2. Smith and the Commonwealth of Australia (vicariously) were both liable for Smith’s 
behaviour leading up to the alleged rape. 

3. The lack of Equal Employment Opportunity (EEO) training and failure by the navy to 
follow its own EEO regime may have led to Ms Lee not reporting the matter as early as 
she otherwise would have. Had she been better equipped to deal with the earlier 
pornography in the workplace by reporting those matters, ultimately, the rape itself 
might have been avoided. 

4. The rape itself was a culmination of a series of sexual harassments which had taken 
place in the workplace. It would not have occurred but for the collusion of Smith and 
two other employees who made concerted efforts to make arrangements for Lee and 
Smith to attend a dinner at their residence. 

5. In relation to the behaviour of Lee’s supervisors subsequent to the rape, the Federal 
Magistrate concluded that Ms Lee was bullied and victimised. 

Consequently, the sum of $100,000 was awarded to her as compensation for hurt and humiliation, 
pain and suffering with all four Respondents jointly liable for payment. Costs were also awarded 
against the Respondents jointly and severally. 

What to take away from this case? 
The conduct (in particular the rape) was an extension or continuation of a pattern of behaviour that 
had started and continued to develop in the workplace. Consequently, the nexus (or the 
link/connection) with the workplace was not broken. 

The facts of this case may sound severe, but it indicates that what starts out as something you may 
consider to be rather innocuous (e.g. jokes made in bad taste, requests to go out with someone, 
pressure on someone to go for drinks after work) can spiral out of control. In this case the start was 
the tolerated presence of pornographic material and the inappropriate comments. 

 

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FMCA/2007/59.html?stem=0&synonyms=0&query=lee%20and%20smith

	Bullying
	How to Identify Bullying in the Workplace
	Organisational culture
	Leadership styles
	Systems of work
	Workplace relationships
	Workforce characteristics

	Preventing Bullying
	Promoting Acceptable Behaviour in Your Workplace

	Fair Work Amendment Act 2013
	Who Can Make an Application?
	(a) Worker
	(b) Reasonable belief
	(c) Bullied at Work

	The Application Process
	Confidentiality and Evidence
	The Exception – reasonable Workplace Management
	Fair Work Commission Orders
	Non-Compliance with Orders
	Case Study - O’GRADY V MAP FOUNDATION PTY LTD AND MARC DA CRUZ
	Case Study - CARLILE V COUNCIL OF THE SHIRE OF KILKIVAN AND BRIEKREUTZ, QUEENSLAND DISTRICT COURT, DECEMBER 1995
	The Costs of Bullying
	Legal Costs
	Organisational costs
	Costs to individuals

	What is not considered bullying?
	Single incidents
	Reasonable management action

	Legal Considerations of Bullying
	Legislative framework
	What is the duty to prevent bullying?
	How to approach bullying as a safety issue
	Liability for bullying: Work health and safety law penalties
	Liability for bullying – contract law
	Liability for bullying – misleading and deceptive conduct


	Sexual Harassment
	Common law
	Trade practices law
	Federal law
	Sex Discrimination Act 1984 (Cth)
	Fair Work Act 2009

	State and Territory law
	Enforcing sexual harassment laws and rights
	Vicarious liability

	Costs of Sexual Harassment
	Legal costs
	Organisational costs
	Costs to individuals

	Hypothetical Examples of Sexual Harassment
	Innocent mistake is still sexual harassment
	A consensual romance is not sexual harassment
	Consent turns sexual harassment into non-harassment but still inappropriate behaviour

	Case Study - LEE V SMITH [2007] FMCA 59
	What to take away from this case?



