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Employment Contracts are made up of written terms as well as unwritten or implied terms which 
make the contract work in the context of the parties and the nature of the relationship. 

There are two types of “terms” which may be included in a contract of employment: express and 
implied. An express term of an employment contract is consciously agreed between the parties. An 
implied term is not expressly agreed but read into the contract nonetheless as an ‘unwritten’ term. 

Express Terms 

Express terms may be oral or written. A term spelled out in a written employment agreement will be 
an express term. Other terms might be the product of a discussion between the worker and 
employer, or a ‘handshake’. 

Sometimes express terms can be incorporated into employment contracts by reference, rather than 
be ‘spelled out’ in the contract. For example, a term in an employment contract requiring an 
employee to ‘abide by’ all the employer’s policies and practices in place was found by the Court to 
incorporate into the employment contract the employer’s policy manual a redundancy policy in 
Riverwood International Australia Pty Ltd v McCormick ((2000) 177 ALR 193). 

An express term may be incorporated into an employment contract by the employer giving the 
employee reasonable notice that a term in a separate document will become a term of the 
employment contract. Unless the employee raises an objection, the incorporation of that term will 
take effect upon the expiration of that notice period. 

For example, an employer might issue a memorandum to a commissioned salesperson setting out 
changes to the employee’s commission structure and indicating that the changes will take effect in 5 
weeks’ time. If the salesperson does not raise any objection to the changes and continues to work as 
usual, then express terms of the employment contract will be varied to give effect to the changes 
upon the expiration of the 5 weeks’ notice period. 

Implied Terms 

Terms will be implied into employment contracts in the following circumstances: 

Implied by law 
Terms are implied into an employment contract where the law recognises that a term is necessary 
for the employment contract to work. A term implied by law may be expressly modified or excluded 
by the parties to an employment contract. 
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Examples: 

• Reasonable notice of termination 

A term will be implied by law into an ongoing employment contract requiring each contractual party 
to give reasonable notice of termination of the contract. 

 In Rankin v Marine Power International Pty Ltd the Court determined that 12 months was a 
reasonable period of notice to terminate the employment of a 49 year old executive director who 
was second in charge of an insurance business in Australasia, who had 19 years’ service and was paid 
a substantial remuneration. The Court considered the fact the employee’s capacity to obtain 
alternative employment was limited. 

In the case of most employment contracts the implied term requiring reasonable notice of 
termination is excluded by an express term stipulating the actual notice period required by 
employees and employers to terminate the contract. 

• Is there an implied right to work? 

A term may be implied by law requiring an employer to provide work to an employee. This term 
might prevent an employer from directing an employee not to attend work and/or not to perform 
any duties as ordinary required by the contract. 

The employee’s implied contractual right to perform work might arise where the employee receives 
remuneration based on actual work (e.g. commission from sales), or the express terms of the 
contract provided that the employee is required to perform a specific role. Again, this implied term 
can be excluded or modified by an express term (e.g. a term entitling an employee to be placed on 
‘gardening leave’ while serving a period of notice of termination). 

Implied by fact 
This implication arises where the court or tribunal presumes that the term would have been 
included as an express term of the employment contract if the parties had turned their minds to it. 
For this implication to occur, the term said to be implied must satisfy certain criteria. 

Use this checklist to determine whether a term is implied by fact: Criteria for implication of terms by 
fact into employment contracts 

• The term is reasonable and equitable – in other words, it does not unduly favour the 
interests of one party to the expense of another. 

• The term is necessary – that is, the implication is needed to make one or more express 
terms of the employment contract work. 

• The term must be obvious – the parties must have intended that it would be an express 
term if they had thought about it when drafting the employment contract. 

• The term must be clear – it must be possible to express the term; otherwise it would not 
“go without saying”. 

• The term must be consistent with express terms – you cannot imply a term by fact into 
an employment contract where that term would directly conflict with an express term. 
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Example: 

In Watson v Swatch Group Aust Pty Ltd ([2010] VCC 1067) the Court recognised the implication into 
the employment contract of a term by fact that the employer would not require or direct the 
employee to undertake tasks during his employment that were contrary to law (illegal) or that would 
otherwise expose the employee to civil penalty. 

Implied by custom 
A term maybe implied into an employment contract based on a custom in a trade, or a practice in a 
particular industry or profession. Again, this implication requires satisfaction of certain criteria. 

Use this checklist to understand that criteria: 

Criteria for a custom to be implied as a term of an employment contract: 

• The custom must exist – that is, the overwhelming proportion of those in the trade or 
profession would regard it as a universal standard. 

• The custom must be certain and reasonable. 
• The custom must be consistent with express terms in the contract and applicable 

legislation. 
• The custom must be “notorious” – the test is whether the custom is so well known and 

accepted, that every party making an employment contract would presume the custom 
is a term of the contract. 

Example: 

On 18 May 2002 Justice Boulton of the Australian Industrial Relations Commission, in the face of the 
collapse of the HIH insurance group, varied the Insurance Industry Award to insert redundancy pay 
provisions consistent with an established policy and practice within the HIH group and in line with 
standards applied in the insurance industry generally. 
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