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An employment contract may be affected by the statutory safety net, comprising the National 
Employment Standards, the minimum wage, modern awards and enterprise agreements. 

The existence of an employment contract is an important condition for the operation of rights and 
entitlements under industrial legislation and the industrial instruments operating under that 
legislation. These statutory rights and entitlements provide a ‘safety net’ for employees. Terms and 
conditions in an employment contract cannot undercut these statutory conditions. 

Under the Fair Work Act 2010 (FW Act), the universal statutory safety net is provided by the 10 
National Employment Standards (NES). The NES provides minimum conditions in respect of working 
hours, requesting flexible working arrangements, paid and unpaid leave, notice of termination, 
redundancy pay and the provision of a statement to employees about industrial rights and 
entitlements (the Fair Work Information Statement). 

The NES is supplemented by the National Minimum Wages, which stipulate minimum base rates of 
pay for adult and junior employees, trainees and workers with disability. These only apply to award 
or agreement free employees. 

For over 60% of the employers and employees subject to the FW Act, the safety net is also 
supplemented by a modern award or an enterprise agreement. 

How is the Employment Contract Affected by the Fair Work Act 2010? 

The way employers and employees exercise their rights under employment contracts are subject to 
Fair Work Act provisions such as the NES, unfair dismissal provisions and provisions dealing with 
deductions. 

The FW Act does not impose any requirements on employment contracts. However, the exercise of 
rights granted by employment contracts is subject to FW Act provisions, such as the National 
Employment Standards (NES), unfair dismissal provisions and provisions dealing with deductions (s 
326). The exercise of some FW Act rights is contingent upon contractual provisions (e.g. s 524(2) 
governing the right of an employer to stand down its employees without pay during a working 
stoppage over which the employer has no control). 

Similarly, the NES and modern awards do not impose requirements on employment contracts. As 
already stated, it is not unlawful per se for a term of an employment contract to make a provision 
that is less favourable than a statutory safety net provision. However, if an employer enforces the 
less favourable provisions it will contravene civil remedy provisions and become exposed to 
underpayment claims and prosecution under the FW Act. 
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An employer must not knowingly or recklessly make a false or misleading representation about the 
statutory safety net entitlements of an employee (s 345 FW Act). An employer may do if it insists on 
an employee signing an employment contract containing a provision that undercuts an NES 
entitlement. 

All FW Act employees are entitled to be paid in full for amounts due for the performance of work at 
least monthly (s323 FW Act), subject to a restricted right of employers to withhold or deduct 
amounts in certain circumstances (s 324) and the right to stand down employees without pay in 
certain circumstances (s 524). Contravention of this provision attracts a penalty on application of the 
employee concerned. 

The statutory safety net does not form part of the employment contract, unless a term of the 
employment contract expressly incorporates the safety net instrument. 

An example of such an express term in a contract is as follows: 

• “The terms of the Clerks –Private Sector Award form part of this employment contract. 
In the event of an inconsistency between a provision in the Award and a term of this 
contract, the contract term will prevail to the extent of any inconsistency.” 

Regardless of whether a safety net term is incorporated into the employment contract, it still has 
independent statutory operation. If contravened, the person contravening it is liable for a civil 
penalty imposed by a court. The contravening person is also liable to court orders requiring certain 
remedies for the contravention, including making up the underpayment. These remedies are not 
based on the employment contract. 

However, just to confuse the issue, if a contract does make provision for a safety net entitlement 
governed by an award or NES, the employee who has that entitlement can access some of the 
statutory procedures available for enforcement of the safety net entitlements. 

Probation and the Minimum Employment Period (MEP) 

Probationary periods provide employers and employees the opportunity to assess whether they 
wish the employment relationship to continue. However, an employer’s rights and liabilities upon 
termination will be affected by an employee’s status as being inside, or outside the minimum 
employment period. 

Why have a probationary period? 

Employment contracts will often contain provisions for a probationary period, being an initial period 
of service during which time both the employee and employer can decide whether they wish the 
employment relationship to continue. From an employer’s perspective, it provides an opportunity to 
assess the employee’s suitability for the role for which they have been recruited. From the 
perspective of the probationary employee, there is an appreciation that their work performance will 
be under review and they do not have a guarantee of ongoing employment. 

However, there are many myths about probationary employment. Some of the basic facts about 
probationary employment are listed below. 
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Probationary employees are not exempt from FW Act unfair dismissal laws. The FW Act’s 
predecessor, the Workplace Relations Act, exempted from unfair dismissal laws employees serving a 
reasonable period of probation. That exemption is not provided in the FW Act. Instead, the FW Act 
requires that for a dismissed employee to access unfair dismissal laws, the employee must have 
served a minimum employment period (MEP) of 6 months, or 12 months if the employer employs 
less than 15 employees. That is the case regardless of whether the employment contract includes a 
probationary or trial period. 

If a probationary period matches the MEP, the exclusion of unfair dismissal laws lessens the legal 
exposure for the employer if they dismiss before the expiration of the MEP without a valid reason or 
warnings. 

Confidentiality and The Employment Contract 

Employees and independent contractors alike will be under an implied duty of confidence where 
they encounter material of a confidential nature in the course of their employment. 

If an employer entrusts an employee with confidential information, that employee will be under a 
duty to keep it confidential. This duty arises as a term implied by law into an employment contract. 
The implied obligation of confidence is often expanded by express terms in the contract, which spell 
out what information is confidential and the obligations of the employee in maintaining 
confidentiality.  

Independent Contractors 
An independent contractor will not be subject to any implied contractual duty of confidentiality. In 
some contractor relationships a fiduciary obligation might give rise to confidentiality obligations. 

If a director, officer or employee of a corporation obtains information because of their office or 
employment, they will be subject to statutory duties under the s 183 of the Corporations Act 2001 
(Cth) not to improperly use that information to gain an advantage for themselves or someone else, 
or cause detriment to the corporation. 

Dealing with Threats of Use/Actual Use of Confidential Information 
An employee or ex-employee may use, or threaten to use, information confidential to his/her 
employer in a manner unauthorised by the employer to its detriment. In that case, the employer 
may seek to enforce the employee’s obligation of confidence. This is usually enforced by obtaining 
an order from the court restraining the person from misusing or disclosing that information and 
delivering it back to the employer. 

To obtain this kind of order, the employer would need to establish to the court that: 

1. The information said to be confidential can be identified in specific, not general or global 
terms. 

• Example: “All information relating to our clients” is too global or general. “Information 
relating to clients stored in the database located in the secure hard drive ‘G’” might be 
specific enough. 

2. The information has the necessary quality of confidence – that is, it is not in the public 
domain. The fact that some of the information is known outside the employer’s 
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organisation will not necessarily mean that the information does not have a confidential 
quality. If the employer has undertaken considerable skill and effort to collect the 
information and the information has significant value and cannot be duplicated by 
persons outside the organisation without the same effort, then the information will have 
a confidential quality. 

• Example: a list of phone numbers for timber suppliers held by a builder will not be 
confidential. However, a list of reliable suppliers with contact names which has been 
built up over many years through regular use and experience might be confidential. 

3. The information is provided to the confidant in circumstances importing an obligation of 
confidence – the employee must realise, or ought to have realised, that he or she has 
received the information in confidence. 

The best way to achieve this is by making express terms in the employment contract or a policy 
which spell out the fact that the information is confidential and explain the obligations that arise 
when receiving such information. 

The way the information is handled in an organisation must also reflect its confidential nature. An 
employer cannot ‘badge’ information as confidential, when it is not treated as such. 
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