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Employment contracts are a type of contract that gives rise to rights and obligations that are 
recognised at law between a worker and his/her employer. 

An employment contract is a type of contract that gives rise to rights and obligations that are 
enforceable or recognised at law. As with any contract, the law requires certain conditions to be met 
before it will recognise an employment contract. Those conditions are: 

1. there must be an offer of employment which is accepted by the prospective employee; 
2. each party must provide consideration in return for the obligations undertaken by the 

other party (sometimes known as mutuality of obligation – see below for explanation); 
3. the parties must have intended to enter into a legal relationship; and 
4. the agreement must be certain and complete (for example, it is difficult for the law to 

recognise an employment contract where an essential term such as the rate of 
remuneration had not been agreed). 

An employment contract need not be in writing. In fact, many employment contracts are informal 
and readily inferred from the fact that someone performs work for another party, and that other 
party pays the worker. 

Mutuality of Obligation 

As stated above, there must be an element of mutuality of obligation. 

Example: In Dietrich v Dare ((1980) 30 ALR 407) a person offered a person $2 to paint a house. 
However, the person was unsure whether he could perform the task. It was agreed that he would 
give it a go. When the Court had to determine whether this gave rise to an employment contract, it 
decided it did not. That was because a person was under no obligation to perform the work – the 
relationship lacked the essential element of mutuality of obligation. 

One Party Must be Human 

The fact that at least one party to an employment contract must be a human is an important 
distinguishing feature of an employment contract. The personal nature of an employment contract 
results in a range of rules and principles that are unique to that kind of contract. For example, the 
law will ‘imply’ (i.e. in effect write) into an employment contract a term that obliges parties to an 
employment contract not to unreasonably harm the relationship of trust and confidence between 
the parties. This is because the law recognises that the personal nature of the relationship between 
an employee and employer requires that each party repose a degree of trust or confidence in the 
other – otherwise the employment contract may not operate effectively. 
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Control 

Another important feature of an employment contract is the right of the employer party to control 
and direct the performance of the work by an employee. This will often distinguish the contract from 
other types of contract involving the performance of work, which are broadly described as 
independent contractor relationships. In these relationships the worker has relative freedom as to 
how, when and where the contracted services are provided. 

Employee or Independent Contractor – FWC 
It is important to note, that whilst you need to be careful of the Fair Work distinctions between what 
constitutes an employee from an independent contractor, the ATO also has a method of 
determining which is different. 

Whilst we endeavour to give some indication here, we do emphasise that in this area it is advisable 
to obtain some professional advice as the cost of getting it wrong can be devastating to an 
organisation, and the directors of the organisation, as well as any managers can also be held 
accountable through assessorial liability. 

When a person is performing work or personal services under a contract with another person, it is 
important to determine whether the worker is an employee or an independent contractor. This will 
determine a range of significant matters, including: 

• the manner in which the Fair Work Act 2009 (Cth) applies to the relationship; 
• the extent to which a court or tribunal will recognise the implication of certain terms 

into the employment contract; and 
• the extent to which the principal/employer will be ‘vicariously’ liable for the actions of 

the worker. 
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The following image illustrates the considerations the FWC make when determining between an 
employee or contractor.

 

The FW Act also contains provisions regulating certain independent contractor relationships (i.e. s 
342 adverse action, ss 357- 358 sham arrangements).  
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